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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

]

Plaintiff/Appellee,

]

vs.
KIRK VAUGHAN KELSEY,

)

Case No. 20050033-CA

]>

District Ct. No. 041100194

Defendant/Appellant

BRIEF OF APPELLANT

JURISDICTION AND NATURE OF PROCEEDINGS
This appeal is from a finding of guilt by a jury in the First District Court
for Assault by a Prisoner, a third degree felony. The Defendant was found
guilty on December 3, 2004. The Defendant was sentenced to serve an
indeterminate term of zero to five years at the Utah State Prison. This Court
has jurisdiction over this appeal pursuant to Utah Code Ann. 78-2a3(2)(e)(2004).

ISSUE ON APPEAL AND STANDARD OF REVIEW
POINT I
DID THE TRIAL COURT ABUSE ITS DISCRETION WHEN IT
ALLOWED
EVIDENCE
OF THREATS
MADE TO
CORRECTIONAL OFFICERS AFTER THE ALLEGED
ASSAULT HAD TAKEN PLACE?
Standard of Review: This issue should be reviewed under an abuse of
discretion standard of review. "The trial court's ultimate ruling under Rule 403
of the Utah Rules of Evidence is reviewed for an abuse of discretion." State v.
Gulbransen 106 P.3d 734, 740 (Utah 2005). This issue was preserved when
Defendant's attorney filed a motion in limine (R. 110-12), and when he
objected to the statements during the trial.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
UTAH CODE ANNOTATED
76-5-102. Assault.
(1) Assault is:
(a) an attempt, with unlawful force or violence, to do bodily injury to
another;
(b) a threat, accompanied by a show of immediate force or violence,
to do bodily injury to another; or
(c) an act, committed with unlawful force or violence, that causes
bodily injury to another or creates a substantial risk of bodily injury
to another.
(2) Assault is a class B misdemeanor.
(3) Assault is a class A misdemeanor if:
2

(a) the person causes substantial bodily injury to another; or
(b)the victim is pregnant and the person has knowledge of the
pregnancy.
(4) It is not a defense against assault, that the accused caused serious
bodily injury to another.
76-5-102.5. Assault by prisoner.
Any prisoner who commits assault, intending to cause bodily injury, is
guilty of a felony of the third degree.
78-2a-3. Court of Appeals jurisdiction.
2) The Court of Appeals has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over:
(a) the final orders and decrees resulting from formal adjudicative
proceedings of state agencies or appeals from the district court review of
informal adjudicative proceedings of the agencies, except the Public Service
Commission, State Tax Commission, School and Institutional Trust Lands
Board of Trustees, Division of Forestry, Fire and State Lands actions reviewed
by the executive director of the Department of Natural Resources, Board of
Oil, Gas, and Mining, and the state engineer;
(j) cases transferred to the Court of Appeals from the Supreme Court.

UTAH RULES OF EVIDENCE
RULE 403. EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS
OF PREJUDICE, CONFUSION, OR WASTE OF TIME
Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence.
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STATEMENT OF THE CASE
The Defendant was charged by Information with Assault by a Prisoner, a
third degree felony, a violation of U.C.A. § 76-5-102 and U.C.A. § 76-5-102.5.
The Defendant pled not guilty and a jury trial was scheduled for December 3,
2004. Prior to the Defendant's trial, his attorney filed several motions that
were heard on November 18, 2004. Of importance to this appeal was a motion
in limine to exclude statements the Defendant made after the alleged assault
(R. 110-11). The trial court denied this motion. (Mot. Hearing. Tr. 31).
A jury trial was held on December 3, 2004. The jury found the
Defendant guilty as charged. (R. 301-304). The Defendant was sentenced on
December 20, 2004, to an indeterminate term of zero to five years at the Utah
State Prison. The Sentence, Judgment and Commitment was signed on
December 21, 2004. A Notice of Appeal was filed on January 7, 2005. (R. 33334).
STATEMENT OF THE FACTS
On March 24, 2004, the Defendant was an inmate in the Cache County
Jail. (R. Trial Tr. A 00)

On that date, he called the control room and reported

that his toilet wasn't working. (Id.) The correctional officers turned the water
on and off and attempted to reset the water in the diaphragm. (Id.) The
officers could hear yelling coming from Defendant's cell so Deputy Stewart
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went back to see what was happening and who was yelling. {Id. at /128). No
one would admit to yelling. {Id. at /130). Deputy Stewart believed that it was
the Defendant since it was coming from his cell. He had the Defendant exit the
cell so he could take him to be questioned concerning the yelling.
While the Defendant had been speaking into the speaker concerning his
flooded toilet, Tyler Murdock, another inmate, was "screaming into the
speaker, just messing around, so that the guy in the bubble couldn't hear what
he was saying." {Id. at /196). This apparently made the Defendant angry.
When Defendant's cell door opened he approached Tyler Murdock and called
him "a punk ass jail bitch." {Id. at /131).
Deputy Stewart testified that the Defendant stepped out, turned to his left
and then punched Tyler Murdock in the face. {Id. at /130). A picture of Tyler
was taken and admitted into evidence that showed what Deputy Stewart
described as a "reddish bruise" on Tyler's right cheek. {Id. at /132). However,
the picture was taken within fifteen minutes of the incident. {Id. at /161).
Deputy Anderson, who took the picture, testified that the red mark never did
turn into a bruise. {Id. at /176). The alleged victim, Tyler Murdock, showed
that his cheeks were red on the day of trial and testified, "I always have red
cheeks." {Id. at /193). Tyler looked at the picture of his face and testified that
it looked like he had a pimple on that day. {Id. at /195). Tyler also testified that
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the Defendant didn't hit him but that it was "more like his fingers rubbed
across my face." {Id. at /194).
Deputy Stewart stepped in between the two inmates and forced the
Defendant away from Tyler Murdock. {Id. at /134). Deputy Stewart took
control of the Defendant and led him towards the booking area. {Id. at /135).
As Deputy Stewart was leading the Defendant away the Defendant told Deputy
Stewart that he was "going to shank my ass." {Id. at /136). The Defendant also
said that he was going to kill Mr. Murdock, that he knew where Deputy
Stewart lived, and he made some sexual comments towards Deputy Stewart.
{Id. at /136). The Prosecutor asked Deputy Stewart if the Defendant made any
other threats and the deputy answered that "he made multiple threats. You
know, I can't remember all of the exact threats that he made. But he made
threats that he was going to cut up Mr. Murdock on my front yard into little
pieces. However, that statement was made up in booking. But he made
multiple threats and was extremely upset." {Id.)
The prosecutor asked Deputy Stewart what a shank was.

Deputy

Stewart answered that it was a slang term "used in the correctional setting with
the inmates. It's a homemade knife. They find any item that they can within
the jail, whether it be a steel outlet cover or a piece of plastic, a piece of their
plastic tray. . . . They take and sharpen them to a sharp point. And sometimes
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make them even razor sharp on the cement or find some way of grinding them
to a sharp point or good edges. They are then used as weapons." (Id at /13637).
The Defendant was placed into a holding cell. He continued to be "very
aggressive, pounding on the door." He also pounded on the window, screamed
and "continually threaten[ed] that he was going to kill Mr. Murdock." He also
threatened that he was going to have sex with Deputy Stewart until he was
dead. The Defendant also plugged his toilet and caused it to overflow the cell
(Wat/138).
All of these statements were admitted into evidence over Defendant's
objections. Following the presentation of the evidence, the jury, returned a
guilty verdict.
SUMMARY OF ARGUMENTS
The trial court abused its discretion when it allowed the Defendant's
statements into evidence. The statements were not relevant to the charge and
any probative value was substantially outweighed by the risk of unfair
prejudice.
ARGUMENT
I.

THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
ALLOWED EVIDENCE OF THREATS MADE TO

7

CORRECTIONAL OFFICERS AFTER
ASSAULT HAD TAKEN PLACE.

THE ALLEGED

Rule 403 of the Utah Rules of Evidence states that although relevant,
"evidence may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues, or misleading the
jury, . . ." U.R.E. 403 (2004). When determining admissibility under Rule
403, trial courts must "weigh its probative value against its tendency to unfairly
prejudice the defendant." State v. Jamison, 767 P.2d 134, 137 (Utah Ct. App.
1989). "Unfair prejudice" means "an undue tendency to suggest decision on an
improper basis, commonly, though not necessarily, an emotional one." State v.
Maurer, 770 P.2d 981, 984 (Utah 1989).
In State v. Maurer, 770 P.2d 981 (Utah 1989), the defendant was
convicted of second-degree murder. Thirty-eight days after the homicide the
defendant wrote the victim's father a letter from the jail. The letter said among
other things that the defendant was glad he killed the victim. He said that it
"was a great feeling to watch her die." The defendant signed the letter, "The
killer, John H. Maurer." Id at 982.
The defendant filed a motion in limine to preclude the State from
introducing the letter into evidence. The trial court denied the motion and
found that the letter was probative of the defendant's state of mind at the time
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of the homicide and would assist the jury in determining whether the defendant
was guilty of murder or manslaughter. Id.
The defendant argued on appeal that even if the letter had some
relevance, the prejudicial effect of the letter far exceeded its potential relevance
under Rule 403. Id. at 983. Both the defendant and the State agreed that the
central issue at the trial was the defendant's state of mind at the time he killed
the victim. Id. The Supreme Court found that "the balance of the letter reflects
defendant's state of mind at the time the letter was written." Id.
The Court recognized that it was "cognizant of the rule that the appraisal
of the probative and prejudicial value of evidence under Rule 403 is generally
entrusted to the sound discretion of the trial judge and will not be upset on
appeal absent manifest error." Id. The Court went on to state that "any
relevance which could be found therein was greatly and clearly outweighed by
the danger of 'unfair prejudice, confusion of the issues, [and] misleading the
jury." Id. The Supreme Court concluded that the trial court's admission of the
entire letter was clearly erroneous. Id.
The Supreme Court stated that "[s]ince all effective evidence is
prejudicial in the sense of being damaging to the party against whom it is
offered, prejudice which calls for exclusion is given a more specialized
meaning:" Id. at 984. The Court then listed "an undue tendency to suggest
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decision on an improper basis, . . . such as bias, sympathy, hatred, contempt,
retribution or horror. Where a danger of unfair prejudice is perceived, the
degree of likely prejudice must also be considered." Id.
The statements in the case at bar had very little relevance.

Any

relevance was substantially outweighed by the danger of unfair prejudice. The
statements the Defendant made could not have any other effect than to cause
the jury to feel hatred and contempt for the Defendant.
The statements that are complained of in this appeal are the statements
the Defendant allegedly made after the alleged assault. They were repeatedly
testified to by two different witnesses. These statements were objected to
during the trial. They began right after Defendant was led away by Officer
Stewart. Defendant told Officer Stewart that "he was going to shank my ass."
(R. Trial Tr. 136). He also "mentioned that he was going to kill Mr. Murdock.
He said I know where you live. He made some sexual connotations towards
me that were not friendly." Id.
The prosecutor was allowed to ask Officer Stewart what those sexual
statements were. Officer Stewart testified that Defendant said "he was going to
have anal sex with me until I died. And then just made the remark I know
where you live." Id. Officer Stewart also testified that as they were going up
the hallway to booking the Defendant made "multiple threats. "You know I
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can't remember all of the exact threats that he made. But he made threats that
he was going to cut up Mr. Murdock on my front yard into little pieces." Id.
Officer Stewart was asked what a "shank" was. He testified that it was a
slang term "used in correctional setting with the inmates. It's a homemade
knife. They find any item that they can within the jail, whether it be a steel
outlet cover or a piece of plastic, a piece of their plastic tray.... They take and
sharpen them to a sharp point. And sometimes make them even razor sharp on
the cement or find some way of grinding them to a sharp point of good edges.
They are then used as weapons." Id. at 136-37.
Officer Stewart was allowed to testify that after Defendant was placed in
a segregation cell he continued to be very aggressive and was pounding on the
door and window, "screaming, continually threatening that he was going to kill
Mr. Murdock. And that's when he made the threat that he was going to have
sex with me, you know, until I was dead, if you will." Id. at 138. Officer
Stewart also testified that Defendant stuffed his clothing into the toilet and
plugged it causing it to overflow the holding cell. Id.
Deputy Anderson was allowed to testify to the same statements that
Officer Stewart had already testified to.

She testified that "[h]e made

statements that he was going to kill Tyler Murdock,.... And he also said that
he was going to shank Deputy Stewart. He was very upset, very angry." (Id. at
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172). She also testified that once Defendant was in the holding cell he was
hitting the door with his hands and "screaming through the door and saying
that he was going to kill Tyler Murdock on Officer Stewart's front lawn. That
he was going to chop him up into little pieces on his front lawn. He said it
numerous times. I mean, there was numerous, many numerous times, that he
said he was going to shank Deputy Stewart and kill Tyler Murdock." Id.
In Maurer, the Supreme Court stated that "[t]he mere fact that evidence
possesses a tendency to suggest a decision upon an improper basis does not
require exclusion; evidence may be excluded only if the danger of unfair
prejudice substantially outweighs the probative value of the proffered
evidence." State v. Maurer, 110 P.2d at 984.
The Defendants statements towards Officer Stewart didn't have any
relevance. They were made after the alleged assault and were not directed
towards the victim. The trial court found that the comments were;
remarkably probative as to whether or not the assault occurred
and the mens rea, if you will, of the defendant at the time.
Threats to the officer may well relate to the same exact thing. If
your client is in a mind set of outrage and threatening and
hostile, that kind of mindset is demonstrative to the jury as to
what may have been the situation a few minutes earlier when
the alleged assault occurred.
(R. Mot. Hearing Tran. 31). The fact that the Defendant was upset and made
threats to an officer who Defendant felt was improperly accusing him of
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yelling into the speaker when in reality it was Tyler Murdock are not relevant
to Defendant's mens rea at the time of the alleged assault. Their only purpose
was to prejudice the jury against the Defendant. Even if there was some
evidential value to the statements it was substantially outweighed by the risk of
unfair prejudice.
Likewise, the statements that Defendant was going to "cut up Mr.
Murdock on my front yard into little pieces," were statements made to Officer
Stewart. They were made after the alleged assault, after Tyler Murdock had
gotten the Defendant into trouble and any relevance was outweighed by a
substantial risk of unfair prejudice. For these reasons the statements should
have been excluded.
The statements were clearly prejudicial in this case. The victim testified
that the Defendant did not hit him and that his fingers rubbed across his face.
It is very likely that the comments influenced the jury and caused them to feel
hatred and contempt for the Defendant.
In State v. Bluff, 42 P.3d 1210 (Utah 2002), the Utah Supreme Court
stated that when deciding whether the risk of unfair prejudice under Rule 403
substantially outweighs the probative value, a number of factors need to be
considered, including "the strength of the evidence as to the commission of the
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other crime," and "the degree to which the evidence will rouse the jury to
overmastering hostility." (Id. at 1227).
The court went on to state that "[e]ven though we have applied these
factors in the past to 'causes,' we think they are equally applicable to determine
the effect of a 'wrong act' as described in Rule 403." Id. The evidence in the
case at bar was not overwhelming when the victim's testimony is taken into
account. That factor should be considered when evaluating the prejudicial
effect of the post-incident statements.
CONCLUSION
The Defendant was unfairly prejudiced by the statements that were
admitted into evidence. The statements were not relevant to the charge and if
there was any relevance, the probative value was substantially outweighed by
the risk of prejudice to the Defendant. The statements were directed at the
arresting officer, and the statement that referred to the victim was made in a
way that it would adversely affect the officer. For these reasons the trial court
abused its discretion when it allowed the jury to hear the statements. The
statements were offensive and obscene, and a reasonable jury could not help
but be offended by said statements. Therefore, the Defendant's conviction
should be reversed and this matter should be remanded to the trial court for a
new trial.
14

DATED this £_ day of July 2005.

DEE W. SMITH
Attorney for Appellant

CERTIFICATE OF MAILING
I certify that I mailed two copies of the foregoing Brief of Appellant to J.
Frederic Voros, Jr., Assistant Attorney General, Attorney for the Plaintiff, 160
East 300 South, 6th Floor, PO Box 140854, Salt Lake City, Utah 84114-0180,
postage prepaid this ^_ day of July 2005.

DEE W. SMITH
Attorney at Law
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FIRST DISTRICT - CACHE COURT
CACHE COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.

Case No: 041100194 FS

KIRK VAUGHAN KELSEY,
Defendant,

Judge:
Date:

GORDON J. LOW
December 20, 2004

PRESENT
Clerk:
lindald
Prosecutor: WARD, BRUCE
Defendant
Defendant's Attorney(s): BUNDERSON, JON J
DEFENDANT INFORMATION
Date of birth: September 22, 1973
Video
Tape Count: 3:33 PM
CHARGES
1. ASSAULT BY PRISONER - 3rd Degree Felony
Plea: Not Guilty - Disposition: 12/03/2004 Guilty
SENTENCE PRISON
Based on the defendant's conviction of ASSAULT BY PRISONER a 3rd
Degree Felony, the defendant is sentenced to an indeterminate term
of not to exceed five years in the Utah State Prison.
COMMITMENT is to begin immediately.
To the CACHE County Sheriff: The defendant is remanded to your
custody for transportation to the Utah State Prison where the
defendant will be confined.

Page 1

Case No: 041100194
Date:
Dec 20, 2004

SENTENCE RECOMMENDATION NOTE
Atty Bundereson will draft a letter for Court's redraft & submittal
to Board Of Pardons for consideration of early release, credit for
jail time served & defendant's entry into mental health counseling
program.
Credit is granted

time served

Dated this

Page 2 (last)
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Page 31
1

things, Your Honor.

2

are in the report.

Alleged threats to the officer, which
And alleged threats to Tyler Murdock,

3 I which don't appear in the report.
4
5
6

Both are as he's being led

away down the hallway after, well after, the altercation.
THE COURT:

Threats to Tyler Murdock, to start with,

it strikes me are remarkably probative.

Remarkably.

7 I Certainly they're prejudicial against your client.
8

wouldn't be offered if they weren't.

They

That's why they are

9 I used because they're prejudicial.
10

They are remarkably probative as to whether or not the

11

assault occurred and the mens re, if you will, of the

12

defendant at the time.

13

relate to the same exact thing.

14

set of outrage and threatening and hostile, that kind of mind

15

set is demonstrative to the jury as to what may have been the

16

situation a few minutes earLier when the alleged assault

Threats to the officer may well
If your client is in a mind

17 I occurred.
18

After reading your memorandum and that of the state, I'm

19 prepared to deny your motion.
20

MR. BUNDERSON:

21

again at the trial depending on

22

THE COURT:

23 I circumstances are.

I suppose I could bring that up
—

Yeah, depending on what the
I have some idea what the officer will

24

testify about, as do you.

You've had an opportunity to

25

conduct some discovery relative to those nonreported

ADDENDUM C

Page 135
1 I A.

I had Mr. Kelsey on my left.

2

right.

3

around and put his hands behind his back.

4

basically, that he wouldnft comply at first.

5

again and he then put his hands behind his back.

6

for backup and asked control to open the main door to the A

7

block area.

8

were physically separated by the door.

9

up towards the booking area.

10

Q.

Mr. Murdock sat down.

I had Mr. Murdock on my

I informed Mr. Kelsey to turn

He opened the door.

He told me,
I told him
I called

I shut the door so that we
Then I led Mr. Kelsey

Did anyone respond to help you out at that time?

11 A.

Yes.

12

Q.

Who responded?

13

A.

There was Sergeant Amber Eggleston, Deputy Cutler and

14

Deputy Anderson.

15

Q.

16

the defendant from the A block?

17

that?

18 A.
19

Please describe for the jury what happened after you took

Umm, once I got him out of A block and the dooc was shut,

I told him to start walking toward booking.

20 J started threatening
21
22

What happened right after

At that point he

—

MR. BUNDERSON:

Your Honor, again, the same

objection regarding these post-claimed assault statements.

23

THE COURT:
(BY MR. SWINK)

The same ruling.

24

Q.

25

defendant said at that time.

Overruled.

Please describe for the jury what the
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1 I A.

He told me that he was going to shank my ass.

He

2

mentioned that he was going to kill Mr. Murdock.

3

know where you live.

4

towards me that were not friendly connotations.

5

Q.

What were those?

6

A.

Umm, basically that he was going to have anal sex with me

7

until I died.

8

live.

9

Q.

10 A.

He said I

He made some sexual connotations

And then just made the remark I know where you

What did you do after that?
I told Mr. Kelsey to keep his mouth shut and to continue

11

to head towards booking.

12

Cutler were with me at the time, along with Deputy Anderson.

13

We led him up to booking, placed him --

14

Q.

15

to you going up the hallway?

16 A.

Sergeant Eggleston and Deputy

Before we get to booking, did he make any other threats

Umm, he made multiple threats.

You know, I can't

17

remember all of the exact threats that he made.

18

threats that he was going to cut up Mr. Murdock on my front

19

yard into little pieces.

20 I in booking.

But he made

However, that statement was made up

But he made multiple threats and was extremely

21

upset.

22

Q.

What is a shank?

23

A.

A shank is a term, a kind of slang term, if you will,

24

used in the correctional setting with the inmates.

25

homemade knife.

It's a

They find any item that they can within the
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1

jail, whether it be a steel outlet cover or a piece of

2

plastic, a piece of their plastic tray.

3

out of almost anything.

4 1 sharp point.

I've seen them made

They take and sharpen them to a

And sometimes make them even razor sharp on the

5

cement or find some way of grinding them to a sharp point or

6

good edges.

7

Q.

8

you?

9

A.

He did.

10

Q.

What was that threat?

They are then used as weapons.

And he made a threat regarding the use of a shank toward

11 A.

He said, Ifm going to shank your ass.

12

You heard questions to Deputy Toon regarding your report?

Q.

13 A.

Uh-huh.

14

Q.

Did you include everything that happened that day in your

15

report?

16 A.
17

I did not.

I had not had many criminal cases, if you

will, before this.

This was the first criminal case that I

18 1 actually did a report on on my own.
19

every single item that took place.

20

Q.

21

in every report, Deputy Stewart?

22 A.

Do you ever get every single item that ever takes place

Not even close.

23
24
25

So I did not include

MR. BUNDERSON:

Not even close, is that what he

MS. LUNDQUIST:

Yeah.

said?
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(BY MR. SWINK)

What happened aft er you got the defendant

1

Q.

2

to booking?

3

A.

4

cell.

5

has one small window.

6

on the back there on those doors.

7

where Mr. Kelsey continued to be very aggressive, pounding on

8

the door.

Umm, he was placed into a segregation ce.LI, or a holding
It's basically a concrete room with a steel door.

10

1

About the size of one of those windows I

MR. BUNDERSON:

9

It

He was pl<aced in there

The same obj ection, Your Honor.

This is minutes if not hours afterwar ds .
THE COURT:

11

The same ruling, Mr. Bu nderson.

12

Overruled.

13

Q.

(BY MR. SWINK)

14

A.

Yes, he was.

15

Q.

And what else was he doing?

16

A.

Umm, he was pounding on the windo w, screaming,

17

continually threatening that he was g oing to kill Mr.

18

Murdock.'

19

going to have sex with me, you know, until I was dead, if you

20

will.

21

his cell and throwing --

22

Q.

How did he do that?

23

A.

He stuffed his clothing into the toilet, which plugged

24

it, and began flushing it continuousl y, whic h it overflowed

25

the holding cell.

He was pounding on the window?

And that's when he made the threat that he was

He made continuous comments.

And he began flooding

1
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1

Q.

What did you guys do next?

2

A.

We basically sandbagged or barricaded the water within

3

the area so it wouldn't contaminate the rest of the facility.

4
5

MR. BUNDERSON:
aren't even threats now.

6
7

THE COURT:

These are alleged threats.

Do you want me to make a ruling before

the jury, Mr. Bunderson?

8

MR. BUNDERSON:

9

objection, that's fine.

10
11

I hate to keep objecting, but these

THE COURT:
Q.

12 A.

(BY MR. SWINK)

If you're going to overrule my
That's all I need.

Overruled.
What did you do next?

At that point we placed a magnetic strip over the window.

13

Mr. Kelsey was continually getting more upset while he had

14

visual contact with me, so we felt it was better to have --

15

not let him see me because it was continually provoking him,

16

if you will.

17

and mad again.

18

then clean up the water that had come out from under the

He would see me and instantly become enraged
So we covered that up.

19 I door, along with some inmates.

And deputies began to

I sat down in the booking

20

area and was instructed by Sergeant Eggleston to do a report.

21

Q.

22A.
23

Did you write a report at that time?
I sat down at the computer in booking and typed up a

report.

24

MR. SWINK:

I have no further questions of this

25

witness at this time, Judge.
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1 I A.

Yeah.

I was working in booking.

2

Q.

What were your duties in booking?

3

A.

Booking people that came in, answering phone calls.

4

anything that had to do with the booking area.

5

inmates up there.

6

Q.

7

cell block A, on March 24th?

8

A.

9

Deputy Stewart needed assistance back there in A block.

10

Q.

11 A.

Watching

Were you aware of an incident that took place in Alpha 2,

Yes.

Control called across the radio and said that

Did you respond to that call?
Yes.

Myself and Deputy Cutler and Sergeant Amber

12

Eggleston responded to that.

13

Q.

14 A.

Just

Where did you go?
When we were going back we were going back towards A

15

block.

There's a main door to get back into the housing

16

units back there.

17

main door, so we actually met him at the main door right

18

there.

He was coming up to the housing —

to that

19 Q.

Who was there at the time?

20 A.

Deputy Stewart and Mr. Kelsey.

21

Q.

What happened next?

22

A.

Mr. Kelsey was really angry and upset.

23

Stewart said that there had been an assault back in A block.

24

We escorted Mr. Kelsey up to booking and put him in holding

25

cell two up in booking.

And Deputy
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1

Q.

Did the defendant make any statements on your way up to

2

booking?

3

A.

4

Murdock, which was supposedly the person that he had

5

assaulted.

6

Deputy Stewart.

7

Q.

One you got to booking what happened there?

8

A.

We put him in a holding cell up in booking and he was

9

still just -- he was still very upset and very angry.

Yeah.

He made statements that he was going to kill Tyler

And he also said that he was going to shank
He was very upset, very angry.

He

10

was, you know, hitting the door with his hands and screaming

11

through the door and saying that he was going to kill Tyler

12

Murdock on Avery Stewart's front lawn.

13

chop him up into little pieces on his front lawn.

14

numerous times.

15

times, that he said he was going to shank Deputy Stewart and

Q.

18 A.
19

He said it

I mean, there was numerous, many numerous

16 1 kill Tyler Murdock.
17

That he was going to

He was just very upset.

Did you investigate this assault?
Yes.

At the time of this —

at the time that this

happened we had just started an investigation's team at the

20 I jail and I was part of that investigation's team.

So I was

21

the lead investigator on this assault because I was at the

22

jail.

23

the time.

24

Q.

What did you do in the course of your investigation?

25

A.

Well, after Mr. Kelsey -- after we got him put in that

I was on duty and I was the only investigator there at
So, yeah, I did investigate this.

